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IN THE UNITED STATES DISTRICT COURT F EB 4 2005
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
MARILYN MURPHY AND § NO. H-04-0621
MARTIN G. MCDANIEL, §
INDIVIDUALLY, AND §
ON BEHALF OF OTHERS §
SIMILARLY SITUATED §
§
Plaintiffs §
§
VS. § JURY DEMANDED
§
GALLERY MODEL HOMES, INC. §
D/B/A GALLERY FURNITURE §
§
Defendant §

DEFENDANT’S MOTION TO EXCLUDE DR. KENNETH MCCOIN’S
TESTIMONY, REPORT AND EVIDENCE AND REQUEST FOR HEARING

TO THE HONORABLE UNITED STATES DISTRICT JUDGE:

COMES NOW Defendant Gallery Model Homes, Inc. d/b/a Gallery Fumiture and files this
its Motion to Exclude Dr. Kenneth McCoin’s Testimony, Report and Evidence and Request for
Hearing and would respectfully show unto this Honorable Court as follows:

I
Certificate of Conference

1. Defendant’s counsel conferred with Plaintiffs’ counsel with respect to this motion.

Plaintiffs* counsel is opposed to this motion as is reflected in the attached Exhibit “A”.
IL

Brief Procedural Background

2. On June 30, 2004, this Court issued a Scheduling Order which required Plaintiffs to

designate experts and provide expert reports to Defendant no later than August 15, 2004.
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3. On August 30,2004, this Court issued an Amended Scheduling Order which changed
the trial setting from June, 2005 to February, 2005. The expert designations for Plaintiffs remained
the same.

4, On August 13, 2004, Plaintiffs filed an Unopposed Motion to Extend Expert Witness
Deadlines. Defendant graciously granted Plaintiffs a one month extension of time to designate their
experts and provide expert reports. This Court granted Plaintiffs’ motion on August 17, 2004 and
allowed Plaintiffs to designate experts and provide expert reports by September 15, 2004.

5. On September 29, 2004, Defendant filed an Unopposed Motion to Extend Deadlines.
In this motion, Defendant granted Plaintiffs another one month extension of time to designate their
experts and provide expert reports. This Court granted Defendant’s motion on October 6, 2004 and
allowed Plaintiffs to designate experts and provide expert reports by October 15, 2004.

6. On October 15, 2004, Plaintiffs served Plaintiffs’ Expert Disclosures and Expert
Report of Kenneth G. McCoin, Ph.D., C.F.A. (hereinafter referred to as “McCoin”) on Defendant.
A true and correct copy of Plaintiffs’ Expert Disclosures and Expert Report of McCoin is attached
hereto as Exhibit “B”. However, Plaintiffs did not provide Defendant with all information and
documentation required under Rule 26 as set forth below.

7. On November 18, 2004, Defendant filed an Unopposed Motion to Extend Deadline
for the Expert Deposition of Dr. McCoin. In this motion, Defendant requested until January 15,
2005 to depose Dr. McCoin due to schedule conflicts of Dr. McCoin. This Court granted
Defendant’s motion on November 23,2004. This motion was necessary because Plaintiffs could not
present Dr. McCoin by the court ordered deadlines.

8. On November 19, 2004, Defendant noticed Dr. McCoin’s deposition, by agreement
with Plaintiffs’ counsel, for January 13, 2005 at 10:00 a.m.
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9. On December 15, 2004, Defendant and Plaintiffs filed a Rule 29 Agreement and
Local Rule 83.5 Agreement Regarding Supplemental Disclosures. In this agreement, both Defendant
and Plaintiffs agreed to a deadline of December 24, 2004 for supplementation of all disclosures,
responses and information as required under Rules 26(a)(1) and 26(a)(2). This agreement also
provided that any supplemental disclosures, information, and/or responses not timely supplemented
by 4:00 p.m. on December 24, 2004 would not be admissible at the time of trial. A true and correct
copy of this agreement is attached hereto as Exhibit “C”. This agreement was negotiated by counsel
for Defendant due to Plaintiffs’ prior bad acts as set forth in detail below.

10. On January 12, 2005, Plaintiffs’ counsel notified Defendant’s counsel that Dr.
McCoin had been called to trial and was not available for a deposition on January 13, 2005. Asa
result, the deposition was rescheduled, by agreement, for Monday, January 17, 2005.

11.  The deposition of Dr. McCoin was taken on January 17, 2005. Prior to the
deposition, Dr. McCoin failed to produce a number of documents and other information as more
particularly outlined below. At the deposition, Dr. McCoin, for the first time, provided Defendant
with documents that Dr. McCoin relied upon to base his opinions. All efforts by Defendant to secure
deadlines, including negotiating the Rule 29 Agreement, was to avoid precisely what happened at

the deposition.

II1.

Brief Factual Background

12.  Plaintiff Murphy has brought an action under Title VII - sex discrimination and age

discrimination under the ADEA against Defendant.
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13.  Plaintiff McDaniel has brought an action under the ADEA for age discrimination, the
ADA for disability discrimination and the FMLA for violations of the Family Medical Leave Act
against Defendant.

14.  Defendant terminated both employees because Plaintiffs’ performance level and sales
productivity had declined.

15.  PlaintiffMcDaniel is seeking exorbitant damages of $700,000.00 from Defendant and
Plaintiff Murphy is seeking exorbitant damages of $1.5 million from Defendant.

IV.

Rule 26 Requirements

16.  Rule 26(a)(2)(B) specifically provides as follows:
“...this disclosure shall, with respect to a witness who is retained or specially
employed to provide expert testimony in the case.... be accompanied by a written

report prepared and signed by the witness.” The report shall contain the following
information:

(i) a complete statement of all opinions to be expressed and the basis and
reasons therefor;

(ii)  the data or other information considered by the witness in forming the
opinions;

(iii)  any exhibits to be used as a summary of or support for the opinions;

(iv)  the qualifications of the witness, including a list of all publications authored
by the witness within the preceding ten years;

(v)  the compensation to be paid for the study and testimony; and

(vi)  alisting of any other cases in which the witness has testified as an expert at
trial or by deposition within the preceding four years. See Rule 26a(2)(B).
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17.  Moreover, a party is under a duty to supplement an expert’s report if said report is
incomplete or incorrect in some material respect. See Tenbarge v. Ames Taping Tool Systems, Inc.,
190 F.3d 862, 865 (8™ Cir. 1999).

18.  The failure to meet the requirements of Rule 26(a)(2)(B) should preclude an expert
witness from testifying at trial. See Ortiz-Lopez v. Sociedad Espanola de Auxilio Mutuo Y
Beneficiencia de Puerto Rico, 248 F.3d. 29 (1* Cir. 2001). No motion to compel is required where
the expert witness disclosure was pursuant to a prior court order. See Sierra Club, Lone Star
Chapter v. Cedar Point Oil Co., Inc., 73 F.3d 546, 571 (5" Cir. 1996).

19.  Thesanction of exclusion is automatic and mandatory unless the sanctioned party can
show that its violation of Rule 26(a) was either justified or harmless. The determination of whether
aRule 26(a) violation is justified or harmless is entrusted to the broad discretion of the district court.
See David v, Caterpillar, Inc., 324 F.3d 851, 857 (7" Cir. 2003); see also Jacobsen v. Deseret Book
Co., 287 F.3d 936, 952-53 (10" Cir. 2002); NutraSweet Co. v. X-L Engineering Co., 227 F.3d 776,
785-86 (7™ Cir. 2000); Heidtman v. County of El Paso, 171 F.3d 1038, 1040 (5™ Cir. 1999).

V.

Application of Facts to Rule 26 Requirements

20.  In this case, Plaintiffs’ expert disclosures are fatally defective.
21.  More specifically, Dr. Kenneth McCoin’s report fails to comply with Rule

26(a)(2)(B) because it fails to include the following:

a) the data or other information considered by the witness in forming the
opinions;

b) any exhibits to be used as a summary of or support for the opinions; and

c) the compensation to be paid for the study and testimony.
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22. At the deposition, Dr. Kenneth McCoin, the expert witness, testified that the
following exhibits were considered by Dr. McCoin in forming his opinions and were used in
rendering his expert opinions but that the expert witness failed to provide these documents to

Defendant:

(a) Exhibit 2 - a 2 page spreadsheet consisting of a layout of a pre-termination
and a post-termination calculations for Plaintiff McDaniel;

(b)  Exhibit 3 - handwritten notes by Dr. McCoin pertaining to Plaintiff
McDaniel,

) Exhibit 7 - a 2 page spreadsheet consisting of a layout of a pre-termination
and a post-termination calculations for Plaintiff Murphy;

(d)  Exhibit 8 - handwritten notes by Dr. McCoin pertaining to Plaintiff Murphy;
and

(e) Exhibit 9 - Worklife Estimates: Effects of Race and Education; an Economic
Report of the President; U.S. Department of Labor news release 04-1105."

True and correct copies of items (a) through (e) are attached hereto as Exhibit “D”.

23.  Dr. McCoin testified that Plaintiffs’ attorney did not request items (a) through (e)
above and Dr. McCoin did not make such items available to Plaintiffs’ attorney. However, Dr.
McCointestified that if Plaintiffs’ attorney would have asked for the information, Dr. McCoin would
have provided it to Plaintiffs’ attorney. See the deposition transcript of Kenneth McCoin attached
hereto as Exhibit “E” at Page 10, Line 25 - Page 11, Line 4; Page 11, Line 24 - Page 12, Line 4.

24, Moreover, Plaintiffs’ attorney, Scott Newar, is of the opinion, as is reflected in the

deposition of Kenneth McCoin, that he did not have to produce such information unless such

'Dr. McCoin makes no reference in his expert report pertaining to this document. See Exhibit
“E”, Page 22, Line 11 - Line 19. However, Dr. McCoin uses the information and data from the
report to form his opinions. See Exhibit “E”’, Page 22, Line 20 - Line 24.
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information had been requested by Defendant’s counsel. In fact, Mr. Newar, on the record, stated
as follows:

Starting Page 19, Line 14:

Mr. Newar (attorney for Plaintiff): You can review these any time you want to, Mr. Meyer.

Mr. Meyer (attorney for Defendant): No, I couldn’t have. You had a duty to produce them
or let us know that they were available, and you chose not to do that.

Mr. Newar: That is incorrect, sir.

Mr. Meyer: We'll see.

Ending Page 19, Line 20.

25.  Plaintiffs’ attorney recognized the duty to disclose as reflected above and deliberately
chose not to produce the information in order to gain an unfair advantage in this case.

26.  In fact, it has been a common practice and pattern for Plaintiffs’ attorney to
completely ignore the federal rules in this case. As outlined in Defendant’s Motion to Enforce the
Parties’ Rule 29 Agreement which is being filed simultaneously with this motion, Plaintiffs’ attorney
willfully failed to provide Defendant with addresses for 10 fact witnesses despite having entered into
a Rule 29 Agreement with Defendant’s counsel about supplementation. In addition, Plaintiffs’
attorney violated this Court’s order dated December 23, 2004 by failing to produce attorney time
records for the period of November, 2004 through January, 2005. Furthermore, on the eve of trial,
Plaintiffs’ attorney informs Defendant’s attorney that Plaintiffs intend on introducing records from
the EEOC and the Harris County Hospital District which have never been produced to Defendant
in this case.

27.  Because of Plaintiffs’ violations during the pendency of this case, Defendant’s

counsel negotiated a Rule 29 Agreement with counsel for Plaintiffs. The Rule 29 Agreement is very

M:\msp - mkw docs\3477\mtn to strike expert.wpd 7




clear in that the parties expressly agreed that any supplemental disclosures, information and/or
responses required by Rule 26(a)(1) and Rule 26(a)(2) must be disclosed to the other party by 4:00
p-m. on December 24, 2004 or else the supplementation would not be admissible at trial. Plaintiffs’
attorney has now breached this Rule 29 Agreement and Defendant’s counsel respectfully requests
that this Court enforce the parties’ Rule 29 Agreement as well as the Plaintiffs’ obligations to timely
produce relevant documentation pursuant to Rule 26.
VL
Argument with Respect to Rule 26 Violations

28.  The testimony, report and evidence of Dr. McCoin should be excluded because
Plaintiffs’ attorney willfully failed to comply with Rule 26(a)(2)(B).

29.  Plaintiffs’ attorney was fully aware of requirements set forth in Rule 26(a)(2)(B) yet
deliberately chose to ignore the rules.

30.  Moreover, Plaintiffs had ample time to supplement Dr. McCoin’s report as is required
under Rule 26(a)(2)(B). Plaintiffs were put on notice and even agreed to supplement all information
as is required by Rule 26(a)(2) as reflected in the Rule 29 agreement attached hereto as Exhibit “C”.
The Rule 29 agreement was very clear on its face. Nevertheless, Plaintiffs failed to do so.

31. It would be highly prejudicial to Defendant for this court to allow Dr. McCoin to
testify and for Dr. McCoin’s report to be admitted into evidence given the fact that Dr. McCoin’s
report is fatally flawed and due to the willful violations of Plaintiffs’ attorney in this case.

32.  Throughout this case, Plaintiffs’ attorney has insinuated to this court that Defendant
has been playing games and thwarting discovery. Yet, it is readily apparent that Plaintiffs are in fact

the ones playing games.
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33.  Plaintiffs’ counsel acted in bad faith by not providing this information and
documentation on October 15, 2004 or thereafter by the parties’ agreed deadline of December 24,
2004. It is unjustified and inexcusable for Plaintiffs’ counsel to intentionally wait three (3) months
before providing this information to Defendant in light of the fact that Plaintiffs’ attorney was fully
aware of the Rule 26 requirements.

34.  Therefore, Defendant requests that this Court exclude Dr. McCoin from testifying in
this case and further exclude Dr. McCoin’s report from evidence in this case as a result of Plaintiffs’
Rule 26 violations.

VIL
Authority for Daubert Challenge

35.  There are eight (8) gates that must be passed to make an expert’s testimony
admissible. See Daubert v. Merrell Dow Pharmaceutical, Inc., 509 U.S. 579 (1993); Honeycutt v.
Kmart, 24 S.W.3d 357 (Tex. 2000)(per curiam); Moore v. Ashland Chemical, Inc., 126 F.3d. 679,
688 (5" Cir. 1997) rev'd en banc, 151 F.3d 269 (5" Cir. 1998) (en banc), cert. denied, 526 U.S. 1064
(1999); see also FED. R. EVID. 702.

36.  Although this section of the motion focuses on only two gates (i.e. reliability and
methodological reliability), Defendant will address all of Dr. McCoin’s shortcomings, if necessary,
at the time of trial.

VIIIL.

Argument in Support of Motion to Exclude Based on Daubert

A. Dr. McCoin’s Opinions are Not Reliable

37. Dr. McCoin should be struck as an expert witness in this case because Dr. McCoin’s
opinions are not sufficiently reliable.
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1. Insufficient Data

38.  Dr. McCoin’s opinions are unreliable because Dr. McCoin did not have sufficient
facts or data in order to properly calculate back pay and front pay for both Plaintiffs.

39.  In calculating back pay and front pay for Plaintiff Murphy, the only information
provided to Dr. McCoin by Plaintiff Murphy and her attorney were the following items: (1) 2000
and 2001 W-2's; (2) 2003 W-2; and (3) one pay stub for 2004. In fact, Dr. McCoin testifies that “I
wish I had more data, but that’s all I’ve got. See Exhibit “E”’, Page 54, Line 12 - Line 23. Dr.
McCoin also admits that if Plaintiff Murphy’s income was less in 1998 or 1999 it would have
influenced his opinions. Dr. McCoin further admits that he prepared his report based on
“information he had” versus “information he desired.” See Exhibit “E”, Page 55, Line 24 - Page
56, Line 24.

40.  The same, minuscule amount of information was provided to Dr. McCoin with
respect to Plaintiff McDaniel as it relates to front pay. This has been an ongoing problem with
Plaintiffs’ counsel. Plaintiffs’ counsel only provides the “good” information to Dr. McCoin so that
Dr. McCoin can generate an incorrect expert report reflecting millions of dollars in damages as
opposed to providing both “good” and “bad” information so that Dr. McCoin can generate a proper
report.

41.  Because Dr. McCoin did not have sufficient facts and data in order to calculate back
pay and front pay, Dr. McCoin could not calculate any rate of error even though the rate of error can
technically be calculated. See Exhibit “E”, Page 58, Line 25 - Page 59, Line 9; Page 81, Line 7 -
Line 15. Failing to know the rate of error for Dr. McCoin’s calculation of back pay and front pay

for Plaintiffs results in a flawed and unreliable report.
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42. Moreover, Dr. McCoin did not take into consideration, when calculating front pay
for Plaintiff Murphy, that Plaintiff Murphy had received services in exchange for salary. Dr.
McCoin had no idea that Plaintiff Murphy worked for a contractor in an office setting in exchange
for the contractor making repairs to her home and/or rental home. Dr. McCoin admits in his
deposition that such “services in exchange for salary” should have been taken into consideration with
respect to his calculations for Plaintiff Murphy. See Exhibit “E”, Page 61, Line 18 - Page 63, Line
3. This is yet another example of Plaintiffs’ attorney practice of not providing all relevant
information to his expert so that a reliable report could be generated.

2. Rate of Error

43, Furthermore, Dr. McCoin utilized “Worklife Estimates: Effects of Race and
Education” dated February, 1986 which is put out by the U.S. Department of Labor to form his
opinions in this case. However, Dr. McCoin does not know what the rate of error is, if any, for this
table and has never sought to determine the rate of error for this table. See Exhibit “E” at Page 13,
Line 15 - Page 14, Line 11. The rate of error would be extremely beneficial in determining the
validity of the information relied on by Dr. McCoin to form his opinions in this case.

3. Benefits

44,  Moreover, Dr. McCoin’s opinions are based on his review of the “Employer Costs

for Employee Compensation”. When applying this information to the Plaintiffs’ case, Dr. McCoin

assumes that both Plaintiffs received “legally required benefits” while working at Gallery Furniture.

Yet, Dr. McCoin admits in his deposition that he is not aware of the actual benefits that both
Plaintiffs received while working for Gallery Furniture. See Exhibit “E”, Page 31, Line 25 - Page

34, Line 3.
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45.  Dr. McCoin had a duty to determine the actual benefits Plaintiffs in this case were
receiving rather than to just assume certain facts. Assumptions are not reliable.
4. Sales
46.  Inaddition, Dr. McCoin opinions are based on his review of the “Economic Report
of the President 2004".2 The expert witness takes into consideration the wage growth table B-49 and
the consumer price index table B-60, but such information does not have any adjustments for
regional peculiarities nor does it deal with sales in general not to mention sales in the furniture
industry. See Exhibit “E”, Page 20, Line 5 - Line 21.

5. Health of Plaintiffs

47.  In forming his opinions, Dr. McCoin did not take into consideration the health of
either Plaintiff in this case. Rather, Dr. McCoin took into consideration the “average health” of both
Plaintiffs. Yet, Dr. McCoin admitted that health can play a role in the amount of time one would
work in their lifetime. See Exhibit “E”, Page 17, Line 16 - Page 18, Line 4.

48.  Dr. McCoin was not aware that Plaintiff Murphy had previous knee surgery and was
still suffering from aches and pains as a result of standing on her feet all day. In addition, Dr.
McCoin was not aware that Plaintiff McDaniel previously underwent double coronary bypass
surgery as well as an aortic aneurysm and that Plaintiff McDaniel was still smoking cigarettes.

49.  Infact, Dr. McCoin made no adjustments in his calculations with respect to the actual

health of either Plaintiff. See Exhibit “E”’, Page 17, Line 24 - Page 18, Line 4.

’This report is not mentioned anywhere in Dr. McCoin’s report yet Dr. McCoin relies on the
information in the report to form his opinions. See Exhibit “E”, Page 48, Line 22 - Page 49, Line
17.
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50.  Assumptions do not apply in this case unless they have a proper foundation for
making them and relying on them. It was inappropriate for Dr. McCoin to assume that both
Plaintiffs were in average health. Assuming average health for both Plaintiffs provides incorrect
work life expectancies for each Plaintiff and thus, renders the information relied on by Dr. McCoin
relating to the Plaintiffs’ work life expectancies to be totally flawed and incorrect. Therefore, Dr.

McCoin’s testimony and report are not reliable.

B. The Methodology is Not Reliable

51.  Dr. McCoin admits in his deposition that the methodology used by an economist in
making a determination of back pay and front pay is all about data. Data has to be provided and then
questions can be asked about the data. An economist needs enough data, both pre event and post
event, in order to formulate a sustainable income for the Plaintiffs. See Exhibit “E”, Page 84, Line
6 - Page 91, Line 14.

52. Dr. McCoin admits that minimum standards exist as to how much data an economist
needs in order to render an opinion, but Dr. McCoin does not know what the minimum standards are.
Id.

53.  Dr.McCoin further admits that having only 2 years worth of data in order to calculate
back pay and/or front pay may or may not be enough to render a reliable opinion on the issue of back
pay and/or front pay. See Exhibit “E”, Page 96, Line 23 - Page 97, Line 4. Dr. McCoin even
admits that having information on 2004 wages would help to give a more scientifically valid report.
See Exhibit “E”, Page 97, Line 12 - Line 18.

54.  Because Dr. McCoin had insufficient data as to both Plaintiffs in order to calculate
back pay and front pay, then the methodology used by Dr. McCoin is unreliable and thus, Dr.
McCoin’s testimony and report should be struck.
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C. Expert Witness Should be Excluded

55.  Because Dr. McCoin’s testimony and report do not meet the requirements set forth
in Daubert and its progeny, Dr. McCoin and his report should be excluded from trial.

56.  Toallow Dr. McCoin to testify and to allow the report of Dr. McCoin to be admitted
into evidence would be highly prejudicial to Defendant and would also result in an unfair trial due
to the unreliability of the expert and report.

WHEREFORE, Defendant Gallery Model Homes, Inc. d/b/a Gallery Furniture respectfully
prays that this Honorable Court enter the following Order:

(@ Barring Plaintiffs’ expert, Dr. McCoin, from testifying at trial in this cause or from
otherwise offering any opinion evidence in this case; and

(b) Ordering any and all other relief this court deems fair and just.

Respectfully submitted,
Bym M

MONICA SCHUIZ PECKHAM
TBA #00794436,

ATTORNEY IN CHARGE FOR DEFENDANT,
GALLERY MODEL HOMES, INC. d/b/a
GALLERY FURNITURE

OF COUNSEL:

MEYER, KNIGHT & WILLIAMS, LLP
KURT W. CARPENTER, TBA #24027671
8100 Washington Avenue, Ste. 1000
Houston, Texas 77007

Tel 713.868.2222

Fax 713.868.2262
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CERTIFICATE OF SERVICE
I hereby certify that on the 1 ! day of February, 2005, a true and correct copy of the

attached Defendant’s Motion to Exclude Dr. Kenneth McCoin’s Testimony, Report and
Evidence and Request for Hearing was served on Scott Newar, Plaintiffs’ attorney of record, via

certified mail, return receipt requested.
MONICA SCHWECKHAM
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JAN-24-2095 11:26 HIRSCH & WESTHEIMER

1138 M::Faddtn SCOTT NEWAR
Beavmonyt, TX 77701 ATTORNEY AT LAW

Phone 409-833-4999
Fax 409-838-6941

January 24, 2005
Ms. Monica Peckham
Meyer, Knight & Williams
8100 Washington Avenue, Suite 1000
Houston, Texas 77007 FAX: 713-868-2262

713 223 9319 F.82

700 Louisiana, 25th Floor
Houston, TX 77002-2728
Phone 713-220-9155
Fax 713.223-9319

Re: Marilyn Murphy and Martin G. McDaniel, Individually, And On Behalf of Others Similarly
Situated v. Gallery Model Homes, Inc., d/b/a Gallery Furniture, No. H-04-0621 (J. Rainey)

Dear Ms. Peckham:

In response to your January 21, 2005 letter regarding your planned Motion to Strike Dr.
McCoin and Motion to Exclude Evidence, you are hereby advised that the Plaintiffs are opposed to

said motion(s).

' DEFENDANT’S
EXHIBIT
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MARILYN MURPHY AND
MARTIN G. MCDANIEL,
INDIVIDUALLY, AND

ON BEHALF OF OTHERS
SIMILARLY SITUATED

V.

GALLERY MODEL HOMES, INC,,
D/B/A GALLERY FURNITURE

o @

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

NO. H-04-0621
Plaintiffs

JURY DEMANDED

Defendant

U L L S LD S L S S LY ST L LD L L

PLAINTIFFS’ EXPERT DISCLOSURES

Plaintiffs, Martin G. McDaniel and Marilyn Murphy, make these Expert Disclosures

pursuant to FRCP 26 and the Local Rules of the Southern District of Texas:

1.

Kenneth G. McCoin. 7670 Woodway, Suite 171, Houston, Texas 77063. Telephone: 713-626-0144
Dr. McCoin will testify as the Plaintiffs’ economic damages resulting from Defendant’s allegedly
discriminatory actions. A copy of Dr. McCoin’s report is attached hereto as Exhibit A.

Dr. Janette (“Jan”) Bateman. Bateman Family Practice. Address: 3203 E. Broadway, #100, Pearland,
Texas 77581. Telephone: 281-485-8876. Dr. Bateman has been a treating physician of Martin G.
McDaniel at relevant times and may offer expert testimony pertaining to her evaluation, diagnosis,
and treatment of Mr. McDaniel and the latter’s physical and mental condition at relevant times,
including following his termination by Defendant. Plaintiff has provided Defendant with medical
records pertaining to his treatment by Dr. Bateman and, therefore, knows or can readily ascertain the
factual bases of her opinions.

Dr. Jackie Snell. Bateman Family Practice. Address: 3203 E. Broadway, #100, Pearland, Texas
77581. Telephone: 281-485-8876. Dr. Snell has been a treating physician of Martin G. McDaniel
during relevant times and may offer expert testimony pertaining to her evaluation, diagnosis, and
treatment of Mr. McDaniel and the latter’s physical and mental condition at relevant times, including
following his termination by Defendant. Plaintiff has provided Defendant with medical records
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pertaining to his treatment by Dr. Snell and, therefore, knows or can readily ascertain the factual
bases of her opinions.

. Dr. David A. Ott. Surgical Associates of Texas, P.A. Texas Heart Institute. St. Luke’s Hospital.

Telephone: 713-791-4900. Dr. Ott has been a treating physician of Martin G. McDaniel during
relevant times and may offer expert testimony pertaining to his evaluation, diagnosis, and treatment
of Mr. McDaniel and the latter’s physical and mental condition at relevant times, including, but not
limited to, 2001, when he treated Mr. McDaniel for coronary artery disease. Plaintiff has provided
Defendant with medical records pertaining to his treatment by Dr. Ott and, therefore, knows or can
readily ascertain the factual bases of his opinions.

. Dr. Surendra Jain. Dr. Jain has been a treating physician of Martin G. McDaniel during relevant

times and may offer expert testimony pertaining to his evaluation, diagnosis, and treatment of Mr.
McDaniel and the latter’s physical and mental condition at relevant times, including, but not limited
to, 2001, when he treated Mr. McDaniel for coronary artery disease. Plaintiff has provided Defendant
with medical records pertaining to his treatment by Dr. Jain and, therefore, knows or can readily
ascertain the factual bases of his opinions.

. Dr. Khoa Van Pham. Harris County Hospital District. Dr. Van Pham has been a treating physician of

Marilyn Murphy during relevant times and may offer expert testimony pertaining to his evaluation,
diagnosis, and treatment of Ms. Murphy and the latter’s physical and mental condition at relevant
times, including following her termination by Gallery. Plaintiff has provided Defendant with medical
records pertaining to his treatment by Dr. Van Pham and, therefore, knows or can readily ascertain
the factual bases of his opinions.

. Dr. Asaf Quadeer. Address: 7333 North Freeway, Suite 111, Houston, Texas. Telephone: 713-692-

6191. Dr. Quadeer has been a treating physician of Marilyn Murphy during relevant times and may
offer expert testimony pertaining to his evaluation, diagnosis, and treatment of Ms. Murphy and the

latter’s physical and mental condition at relevant times, including following her termination by
Gallery.

. Eliot P. Tucker. Tucker Vaughn, 712 Main, Suite 1600, Houston, Texas 77002. Telephone: 713-228-

9524. Mr. Tucker is an attorney licensed to practice law in the State of Texas and practices
employment law. Mr. Tucker will offer expert testimony with respect to any application for
attorney’s fees filed by the Plaintiffs and will testify that the requested fees are reasonable in light of
the Johnson factors. The factual bases for Mr. Tucker’s opinion will be provided to Defendant at the
time any fee application is filed, in accordance with FRCP 54.

. Scott Newar. 700 Louisiana, Suite 2550, Houston, Texas 77002-2728. Mr. Newar is Plaintiffs’

counsel and will offer expert testimony with respect to any application for attorney’s fees filed by the
Plaintiffs and will testify that the requested fees are reasonable in light of the Johnson factors. The
factual bases for Mr. Newar’s opinion will be provided to Defendant at the time any such fee
application is filed, in accordance with FRCP 54.
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Respectg lly submn,},
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- SCf E}VAR
/State Bar Number 14940900
7@50 Louisiana, 25th Floor
(///Houston Texas 77002
(713) 220-9155
(713) 223-9319 (Fax)
ATTORNEY-IN-CHARGE FOR PLAINTIFF

CERTIFICATE OF SERVICE

[ hereby certify that, on October 15, 2004, a copy of the Plaintiffs’ Expert Disclosures was
served upon the Defendant through its attorney, Monica Schulz Peckham, Meyer, Knight &
Williams, 8100 Washington Avenue, Suite 1000 Houston, 7007, by fax and e-mail in
accordance with Rule 5 of the Federal Rules of Civil Proc d and the Local liy,l_es of the Southern

District of Texas.
- 7/ S /

//'/ e /
/9cotf Newar
/
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KENNETH G. McCON, PH.D.,, CF.A.
7670 Woodway, Sulte 171
HousTON, TEXAS 77063
P117136260144 & Fax 7133347307

AN APPRAISAL OF THE PECUNIARY LOSS OF MS. MARILYN J. MURPHY
Qctober 13, 2004

This is an appraisal of the pecuniary loss incurred by Ms. Marilyn J. Murphy, which is said to have occurred
as a result of alleged wrongful termination of employment. It spens two periods: the “past" and the " future."
The past (or "back pay") measures pecuniary loss from January 12, 2002, the assumed date the pecuniary loss
began (loss datc), until January 17, 2005, the reference date (assumed date of tria)). The future (or "front pay") measures
pecuniary loss from reference date through her expected remaining worklife.

Methodology Pecuniary loss measures a worker's lost net compensation over the worker’s lifetime. Net
compensation is defined as wages (cash income) plus fringe benefits (non-cash income) less work-related expenses.
Net compensation is then adjusted for the probability that a person will work (by applying a worklife swtistic). This
adjusted nel compensation is often referred to as expected net corapensation. Economist generally express future
net compensation in “real” terms, that is, in after-inflation dollars. Inthe case of future pecuniary loss, expected
future net compensation is reduced to its present-day valué by “discounting” at the expected future real rate of ~ -
interest.

Real Rate of Interest Because all expecied [uture net compensation is paid today in cash, as a lump sum, it
is “discounted” (reduced in value) to its present value. This “present value” is that particular amount of money
calculated to provide (reptace) expected future net compensation on a yearly basis, when combined with interest
income eamed from its balance (the “unused” portion). If interest income is to provide (rcplace) expected future net
compensation, it must meet three conditions: it must be free from the risk of default; it must provide money
income in a timely fashion (on schedule); and it must respond o inflation in the same manner as nominal
compensation. Short-maturity investments, such as U. 8. ‘Treasury bills, fulfill these requisites. From 1973 to
2004, the annual real return from bills was 1.5 percent. As with any investment, the real return varies from year
to year.

Future Real Compensation Growth Even in 2 non-inflationary economy, compensation of workers lends to
grow due to personal merit, increased experience and other individual and societal factors. Since 1973, the

- growth of real compensation, due to societal factors, has grown about 0.8 percent per year. It is assumed this
trend will continue.

Earnings Ms. Murphy was employed as a sales manager for a furniture store. Her average annual earnings for
the two years ending in 2001 expressed in the purchasing power of2001 dollars, were $89,792. Wage growth
for the years since 2001 is assumed to equal the national average of all workers; therefore, her earnings for the
years 2002 through 2005 equal 391,861, $94,835, $97,870 and $101,001, respectively.

Benefits A worker earns income in the form of benefits, which are expenditures by the employer for the benefit
of the employee but are not reported as earned income. A U. S, Department of Labor study (USDL: 04-1105, 6/04)
reports that for workers in sales occupations, employers provide benefits equal to 20.0 percent of cash wages.
Ms. Murphy'’s benefits are estimated to cqual 12 percent of wages.

Alternative Employment In December, 2003, Ms. Murphy began alternative employment in furniture sales.
In 2003, she earned $675. Presently, her annual rate of pay is about $30,669. She receives only those benefits
that arc legally required, an amount equal to 9.5 percent of wages plus $2,400 per year for medical insurance
allowance. All other assumptions, are the sam¢ as the pre-termination case.
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RE: Ms. Marilyn J. Murphy
October 13, 2004
Page 2 of 2

Worklife Expectancy Ms. Murphy was bom June 25, 1948, A woman 56.6 years of age (age at reference date),
who has 12 to 14 years of schooling, would on average work 6.9 years during her remaining lifetime (USDL
bulletin 2254). Her life expectancy at reference date is about 26.1 years or to about age 83,1 (L1.5. life table 2001,
02/04).

Findings Pecuniary loss is measured as the difference between pre-termination compensation and alternative
employment compensation. The results of the analysis are given in Table L

Table I
PECUNIARY LOSSES
PAST { FUTURE | Past & Future
Pre-Termination Compensation $320,600 | $748,501 $1,069.101
Less: Alternative Employment Compensation 41,171 260,798 301,969
NET PECUNIARY LQSS 279,429 487,703 767,132

These findings may change upon the receipt of additional information.

/

Kenneth G. McCoin Ph.D., CF.A.

M. Scott Newar

LW OFFICES OF SCOTT NEWAR
700 Louigiana, Suite 2500
Houston, Texas 770022728
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KENNETH G. McColN, Pu.D., CF.A.
7670 Wagdway, Suite 171
HOUSTON, TEXAY 77063
PH 7136260144 ¢ FAx 7133347307

AN APPRAISAL OF THE PECUNIARY L0SS OF MR. MARTIN G. MCDANIEL
QOctober 13, 2004

This is an appraisal of the pecuniary loss incurred by Mr. Martin G. McDaniel, which is said to have occurred
as a result of alleged wrongful termination of employment. It spans two periods: the "past” and the "future.”
The past (or "back pay”) measures pecuniary lass from January 12, 2002, the assumed date the pecuniary loss
began (foss date), until January 17, 2005, the reference date (assumed date of trial). The future (or “front pay") measures
pecuniary loss from reference date through his expectcd remaining worklife,

Methodology Pecuniary loss measures a worker’s lost net compensation over the worker’s lifetime. Net
compcnsation is defined as wages (cash income) plus fringe benefits (non-cash income) less work-related expenses.

Net compensalion is then adj usted for the frobnbility thata person will- work (by-applying a-worklife statistic)._This_____
adjusted net compensation ig often referred to as expected net compensation. Economist generally express future
net compensation in “real” terms, that is, in after-inflation dollars. In the case of future pecuniary loss, expected
future net compensation is reduced to its present-day value by “discounting” at the expected future real rate of

nterest.

Real Rate of Interest Because all expected future net compensation is paid today in cash, as a lump sum, it
is “discounted” (reduced in valuc) 10 ity present value. This “present value™ is that particular amount of money
calculated to provide (replace) expected future net compensation on a yearly basis, when combined with interest
income earned from its balance (the “unused” portion). If interest income is to provide (replacc) expected future net
compensation, it must meet three conditions: it must be frce from the risk of default; it must provide money
income in a timely fashion (on schedule); and it must respond to inflation in the same manner as nominal
compensation. Short-maturity investments, such as U. S. Treasury bills, fulfill these requisites. From 1973 to
2004, the annual real return from bills was 1.5 percent. As with any investment, the real return varies from year
to year,

Future Real Compensation Growth Even in a non-inflationary economy, compensation of workers tends to
grow due to personal merit, increased experience and other individual and societal factors. Since 1973, the
‘growth of real compensation, due to societal factors, has grown about 0.8 percent per year. It is assumed this
trend will continue.

FEarnings Mr. McDaniel was employed as a sales manager for a furniture store. His average annual eamingy
for the three years ending in 2001 expressed in the purchasing power of 2001 dollars, were $51,248. Wage
growth for the years since 2001 is assumed to equal the national average of all workers; therefore, his earnings
for the years 2002 through 2005 equal $52,429, $54,126, $55,858 and $57,646, respectively.

Benefits A worker carns income in the form of benefits, which are expenditures by the employer for the benefit
of the employee but are not reported as ¢arned income. A U. S. Department of Labor study (USDL: 04-1105, 6/04)
reports that for workers in sales occupations, employers provide benefits equal to 20.0 percent of cash wages.
Mr. McDaniel's benefits are estimated to equal the occupational average.

Alternative Employment On or about July 1, 2002, Mr. McDanie! began alternative employment in furniture
salcs, In 2003, he earmmed $21,924. Earning are assumed to have increased at the same rate as all workers and
thus he is expected to earn about $23,350 in 2005. He receives only those benefits that are legally required, an
amount equal to 9.5 percent of wages. All other assumptions, arc the same as the pre-termination case.
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RE: Mr. Martin G. McDaniel
October 13, 2004
Page2 of 2

Worklife Expectancy Mr. McDaniel was born February 18, 1943. Aman 61.9 yearsofage (age atrefercnce date),
who has 12 to 14 years of schooling, would on average work 5.1 years during his remaining lifetime (USDL bulletin
2254), His life expectancy at reference date is about 18.7 years or to about age 80.7 (U.S. life table 2001, 02/04).

Findings Pecuniary loss is measured as the difference between pre-termination compensation and aiternative

employment compensation. The results of the analysis are given in Table I,

Table 1
PECUNIARY LOSSES

PAST | FUTURE | Past & Future

Pre-Termination Compensation $196,068 | $344.310 $540,378
Less: Alternative Employment Compensation 62,011 127,253 189,264

NET PECUNIARY LOSS 134,057 217,057 l 351,114

These findings may change upon the receipt of additional information.

Kenneth G. McCoin Ph.D., CF.A.

Mr, Scott Newar

LW OFF1CES OF SCOTT NEWAR
700 Louisiana, Suite 2500
Houston, Texas 77002-2728
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RESUME

KENNETH G. McCOIN

ADDRESS: Office 7670 Woodway, Suite 171
Houston, Texas 77063
3 Home 7814 Del Monte
f Houston, Texas 77063
- TELEPHONE: Office  (713) 626-0144
Fax (713) 334-7307
Home (713) 977-0222
Email  kgmccoin@swbell.net
PRESENT ACTIVITIES: President, Waterford International Asset Management, Inc. (4/88

PROFESSIONAL EXPERIENCE:

TEACHING EXPERIENCE:

to present). Economic and financial analysis.

Principal, Private Cquity, Inc. (9/81 to 9/87). Private Equity
NASD direct participation broker/dealer.

President (3/78 - 9/81) Mosher, McCoin & Sims, Inc.,
investment advisors.

Chief Econumist (1976-1978), Economist (1974-1976)
American General Capital Management, Inc. Investment
advisors and mutual fund managers.

Adjunct Professor Business and Economics, Houston Baptist
University, 1978 10 present. Courses taught: investments,
corporate finance.

Lecturer in Administrative Science, Jess H. Jones School of
Administration, Rice University 1985-1986.

Lecturer in Finance and BEconomics, University of Houston, 1975
to 1985, Instructor of Finance 1971 — 1974, Teaching Fellow,
University of Houston 1970-1971. Subjects taught (graduate and
under-graduate): corporation finance, money and banking,
managerial economics, investments, micro-gconomics.
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Program Director, Intensive Management Development Institute,
Houston, Texas. Financial management instruction for
corporations.

EDUCATION: Chartered Financial Analyst, 1979
Investment Management Program Stanford University, 1976

Ph.D. (1974) University of Houston, Arcas of Defense: macro-
€Cconomics, Mmicro-economics, econometrics, monetary
economics, corporation finance and investments. Dissertation:
The Relative Performance of Open-End Investment Companies
During Periods of Rising and Falling Securities Prices, 1974.

B.B.A. (1970) University of Houston Major: Finance

PUBLICATIONS: “The Bond Refunding Decision: One Face or Two?”

“The Rate of Discount in Bond Refunding,” Financial
Management, Auturnn, 1974 (with T. H. Mayor).

Tnstructor’s Manual Security Analysis and Portfolio
Management, Holt, Rinehart, and Winston, 1971.

PRESENTED PAPERS: “Mmflation, Common Stock Prices, and Financial Planning™,
International Association of Financial Planners, Connecticut and
Western Massachusetts Chapters, Hartford, Connecticut, May,
1976.

“Inflation and Common Stock Prices: 1976 and Beyond”,
Houston, Chapter, National Association of Business Economists,
April 1976.

“The inflation Qutlook for 1976", Houston Chapter, National
Association of Business Economists, October, 1975.

“Wall Street and The Pension Reform Act of 1974: Implications
for Labor Managers”, Ad Hoc Association of Directors of
Human Relations, Motorola Executive Institute, Oracle, Arizona
May 1975.

“Discriminate Analysis of Consurner Credit Applications”,
Managers and Directors Annual Conference - Texas Credit
Union League, March, 1972, Houston, Texas

TEACHING AWARD: Outstanding Faculty Award 2001-2002, Houston Baptist
University, Professional MBA Program.
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HONOR SQCIETIES: Omicron Delta Epsilon (International Honor Society in
Economics)

Beta Gamma Sigma (IIonor Socicty in Business Administration)

PROFESSIONAL SERVICE: Economic Studies Committee, Investment Company Institute,
Washington, .C. The committee is chartered to study and
assess the impact of developments in the economy and in the
financial markets on investment companies.

Abstractor: Financial Analyst Digest, 1990

Faculty member 4® Annual Advanced Expert Witness Course,
State Bar of Texas, February 2004

PROFESSIONAL ASSOCIATTIONS:  American Economic Association
American Finance Association
Houston Society of Financial Analysts
Financial Analysts Association
National Association of Business Economists
President, Houston Chapter 1977
Vice-President, Houston Chapter 1976
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In the last four years, | have lestified in the following cases:

CAUSE#

G-00-546
G-01-048
E- 16?07

98-12984
B-160.894

Q0-4Q0-3
7-68cv-015x

111,385
98-08227

A-88-CA-784-JN
C.168-01-E

99-CVQ-00472-02
01-C(-08378

LR-C-89.495
00-41623

4309

Q1.18844
G-01-509

SA0-¢3-0756F B

24-25064
3-38649
97-3900

09-C-504
68-308M1

00.C110073

Atbilration

100CV.034
98.04131.C

CC-00-07118-C
£08:08.04831
68-38004

B-195.53%

| CASE NAME

Allamanp. Francis G,
Andriotis, Nichotaos’
Asringlon, Dalearn
Ashby, Henry
Aulhmingnt, Brandon
Avarstta, Michaal
Babln. Jeayl..
Bailgy, Delton K.
Ball, Jerry L. Sr.
Barber, David
Batey, Norman E.
Bewson, Richard
Benigay, Flore
Blacklidge, Brian

Bodanheimer, Rober M

Branning, Rebecca
Brlca, Rickay A.
Bricana, Noceml
Brown, Oerek
Browne, Danna
Cadrle), Kristian
Chiliouatta, John V.
Calhoun, Michael E.
Cameron, Vigtor E.
Castillu, Rick
Caslro, Karan
Caudaelt, Joseph
Caudle, Dickey F.
Chandlar, Mark A
Chu, Nancy
Cofsky, Jeit 5.
Cole, Charlas B.
Collett, Lanny M,
Cook, David
Coray, Robert H.
Cusry, Donald C.
Dalton, R. N.
Dasvalos, Uvaldo
Dawsan, Dantel €.
Day, Laacnard B.
Deatharaga, Michael
DeBellafeuille, Gemald
Demar, Kayle
Dewberry, Lawenna
Dicksan, Frank
Dodds, Jimmie
Downey, Donna
Daxay, JoAnn
Doyle. Card V.
Edpgin, Jobn L.
Engle, John S.
Epsigin, Erlca
Fergesan, Matthew
Farrsil, Tilfany L.
Flelds. Venessa
Fina Oll

Flna Oil v Stoit
Flaranca, Darrell
Flowers, Bobby A.
Fousssll, Dudley L.
Fruge, Marcla
Gaddis, Counlin
Gallarda, Margadia
Gallo, Crystal J.
Gullups, Charles J.
Galvan, Kristal
Garcia, Juan V,
Gaskamp, Bobby
Geldard, Robert M.
Gerold, Elizabsth
Gllman, Timotny A,
(lags, Harrell

i

COuNTY

Harris
Hartls
Harrig
Harris
Galvaston
Horrlg
Galveslon
Trevis
Cameron
Galveston
Trovig
Oallas
Harris
Harris
New Odeans
Fort Bend
Jallerson
Travis
Harely
Travis
Hidalgo
Harris
Harrls
Galvesian
Harils
Baxar
Galvesion
Jaffemsan
Harris
Hanis
Davidson
Harris
Harig
Harris
Harrls
Hards
Gsiveston
Harris
Pallag
Galveston
Bexar
Galveston
Harris
Harris
Harns
Harris
Anderson
Horris
Calcasisu
Galveston
Cass
Harris
Harrls
Baxar
New Qreans
Harris
Marris
Harrig
Harris
Galvestan
Harris
Jeflerson
Dallas
Marris
Datlas
Cameron
Harrig
Harrls
Jefferaon
Harrls
Nallay
Travis
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1099-40872
96-04-37485
G-01-406
83268°JGe8
00.3378-F
G-01-453

16,702-A
01-00132-Cv
00-6-55,003-C

Oct-13-04

Gonzales, Porfirio
Gonzalsz, Haclor
Goolsby, Jacob
Griffin, Sandle

Hala, Madelaine

Hall, Antanla
Haliman, Oavid
Hancack Construglion
Hanne, Vicloria
Hardl, Charlas A.

Clv 01-026 ho/rp Harking, Michael

A-151,042

34817783399
V-00-84

DF-00-08848-K

G-00-228
68.11405

8327178

D-162,083
01.20857
G-01-196
G-01-203

401-12118-01

00 V0114

Q2-¢v.1226846

A168,121

8164.247
G-98.268
G-00-033

G-00-789

95-031083-E
01-44589
G-00-301
99-28377
96-0363)
2:88-CV-278-J
G-99.380

33.299

G-00023
00-509,625
$0.681-272
G-00-720

01-30047
C-885-00.A
200021188

a1-27313
G-01197

Harrison, Antalnatta M.

Halchey, Louls W,
Hemandaz, David

Hershberger, Joseph J.

Herzer, Anna

Hill, David W.
Holton, Ledd

Hom, Sherry
Horlon, Billy R,
Hrabal, Stephen
1s0m, Shane C.
lzquierdo, Bllly
Jamas, Chrislophar
Janesen, Chrisippher
Jardan, Vertrick
Keare, Kelly A.
Kelso, James
Kennay, Danigl B.
Kilgore, Dwight
Kirkby, Ellzabeth
Kitson, Daenial
Krause, Louls
Laffitte. Lee
Lawranca, Chris
Lazano, Prisclilano
Leal, Nicholag
Lawis, James E.
Lewis, Terry L.
Lindsey, Cordell
Lopez, Juse
Lowell, Gary

Luke, Roy

tdacule, George A.
Malner, Kevin
Major, Eddia
Malanay, Kavin J.
Mann, Cathyl.
Marsheall, Lionell
Mardin, Gary
Mariinez, Fidencio
Madinez, Judith
Mautdin, Edwin €.
MeClung, Kenzle
McCoy, Kelth
McOonald, Rendy J.
MgGulra, Chadwick
McKlinley, Jos L
McWiitiama, Keadall
Maggs, Geoflery R.
Mendez, Jose
Michulka, Kenneth
Mireles. Roberto A
Monroe. Fredie
Moora, Shannon
Moora, Tieme
Maratea, Migua!
Morris, Lione!
Moultrie, Hebert
Nelson, Joseph A
Nguyenm Thang
Norrls, Glenn

2:34PM;

Haris
Marmis
Galveston
Brazorin
Dalles
Galvealon
Gaivesion
Cameron
Montgomery
Victorig
Harrls
Jeffarson
Galveslon
Fart Warth
Victoria
Harris
Dallas
Oallag
Harris
Galvaston
Dallas
Jeifarson
Harris
Harris
Victoria
Jeftargon
Harris
Harris
Galveston
Harris
Dallas
Hamis
Herris
Gaiveston
Harris
Fort Bend
Harnis
Harris
Jeflerson
Harris
Camaron
Jafferson
Galveston
Galveston
Harns
Gatveston
Galvestan
Dallas
Harris
Fort Warth
Cameron
Harris
Galveston
Harris
Herris
Harris
Galveslon
Gaiveston
Hutcninson
Fort Worth
Galveston
Harris
Marris
Haris
Harrls
Hamig
Hidalgo
Hemris
Galveslun
Galveston
Harmis
Harrls
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CAuUSES

N7.6814
CCOn-Ns40-C

G-00-068
17.183712-00
C32500C
109,347

G-RB-177
13806-J:00

V141542

$9-65233

G-00-238

E-147, 31/

88-10961

153-179148.99

93-3567-F
86-36865
01-35264

G-00-654
2.936v0152:th

CC-99-0044-€

G:01:304

98-22669
8.182,007

G-00-500
58.840
C-00-408

3-01-434
93-CI-15703

99-01594.3
22347

ON-00-2%7/

99.23840
1:99.CV:0189
99-14106
G0-64362

“Nusabeck, Henry

CASE NAME

Onezine, Lydia
Ortman, Smantha M.
Qsbom, Richard
Parfall, Eric J.
Parker, Crawford D.
Parks, Bobby L
Palrick, Jamas M.
Pearson, Philllip W,
Peanington, Angela R.
Pennington, Patrick J.
Pequeno, Juan
Perez, Mary L.
Perry, Steve C.
Pupe, Sluven D.
Powsll, Charlee J.
Powell, Kenneth
Puckett, Jonathan
Ralne, Terrell
Reese, Jamas C.
Rasendaz, Jonathan
Rayea, Juan P.
Rimer, Timonthy
Rivas, Jasaus, Jr.
Raberts, Warren J.
Rabertson, Julius
Robin, Bryan
Rodriguez, Christina
Rodrigusz, Kirnbarly
Rosasles, Joso
Ross, Charles
Ruecho, Andres I.
Russel, Janlce N,
Sanchez, Christian
Santana, Kessic
Santos, Enrique
Schudza, John P,
Scoft, Kevin E.
Scott, Madlson
Seago, Wiliam
Sealy, Tomara (Juhn)
Sarrata, Pete G.
Simmons, Dexter
Simon, Gerald A,
Small, Nesl C.
Smart, Karen
Smith, Kennath R,
Snaad, Donald
Sneed. Jonathan K.
Standley. Kristen A.
Stantord, Curtls
Stewart, Lennetta
Summars, Joseph
Syzdek, Devid
Tazano, Manuel
Thomas, David K.
Tortillas

Trevino, Julian G.
Trujilta, Joaquin
Tryjillo, Maria M.
Tutnay, Roy

Tymel, Ronaid
Urias Jr.. Gliberto
Vargas, Rlcarda
Vasquas, Migue!
Vences, Mayden
Villsrreal, Claudio
Watson, James O

Weatherford, Tergsa L.

Weaver, Taml
Wabb, Eamest A,
West, Barbara
Waest, Kurla
Wiliams, Ketvin

COUNTY
Jafferson
Harris
Dalles
Harrig
Galveston
Fort Werth
Harls
Hamis
Hidalgo
Fort Werth
Fort Band
Cameron
Haris
Brazora
Harris
Oalias
Galvaston
Harris
Galveston
Harris
Harris
Camaron
Galvesion
Harris
Harrls
Harris
Jafterson
Maverick
Travis
Harrls
Harris
Fart Worth
Harris
Nusces
Harmis
Harris
Nueces
Harris
Dallas
Galvasion
Harrison
Harria
Harris
Galvestan
Dallas
Harrls
Galvaston
Galvaston
Fort Werth
Harris
Jofferson
Hartls
Galveston
Harris
Galveston
Harvis
Galveston
Bexar
Hanis
© Horrie
Dealles
Brazora
Harris
Harris
Harris
Travia
Horne
Galveston
Harris
Harris
Jofferson
New Orleans
Harvis
Galveston

713 334 7307;
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00-56013
G-96-CV-404
G-01.188

C-g8-298

'/

Oct-13-04 2:34PM;

Williama, Michae! J.
Willlams, Murry
Wilson, Elton
Wilson, Stove

Yau, Wen

Yaung, Paul A

Harrison
Haris
Galveston
Galvaston
Harria
Nueces

mGMMEON
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United Statas Courts

IN THE UNITED STATES DISTRICT COURT Southern Distrct of Texas
FOR THE SOUTHERN DISTRICT OF TEXAS 0EC
HOUSTON DIVISION 16 2004
MARILYN MURPHY AND § NO. H-04-0621  "ehes! N. Milby, Glork
MARTIN G. MCDANIEL, . §
INDIVIDUALLY, AND §
ON BEHALF OF OTHERS §
SIMILARLY SITUATED §
§
Plaintiffs §
§
VS. § JURY DEMANDED
8
GALLERY MODEL HOMES, INC. § - -
D/B/A GALLERY FURNITURE §
§
Defendant §

PLAINTIFFS’ AND DEFENDANT’S FEDERAL RULE 29
AND LOCAL RULE 83.5 AGREEMENT REGARDING
SUPPLEMENTAL DISCLOSURES

TO THE HONORA}_3LE UNITED STATES DISTRICT JUDGE:

COMES NOW Plaintiffs MARILYN MURPHY and MARTIN G. MCDANIEL and
Defendant GALLERY MODEL HOMES, INC. d/b/a GALLERY FURNITURE and file this their
Agreement Regarding Supplemental Disclosures in accordance with Rule 29 of Fedéral Rules of
Civil Procedure and Local Rule 83.5 of the Local Rules for the Southern District of Texas.

I
Agreement Regarding Sugplemeptal Disclosures

1. Plaintiffs and Defendant agree that all supplementation of disclosures, responses and

information as required under Rule 26(e) of the Federal Rules of Civil Procedure shall be completed

by all parties on or before 4:00 p.m. on December 24, 2004. This supplementation of disclosures,

'DEFENDANT’S
% EXHIBIT

" C“

M:\msp - mkw docs\3477\rule 29 agreement.wpd




responses and information, includes all supplementation for interrogatories, requests for production
and disclosures under Rules 26(a)(1) and 26(a)(2) of the Federal Rules of Civil Procedure.

2. Plaintiffs and Defendant agree that this agreement does not apply to any disclosures,
information and/or responses that may be required pursuant to a Court order with respect to
Defendant’s Motion to Compel.

3. Plaintiffs and Defendant agree that any supplemental disclosures, information, and/or
responses not timely supplerr;ented by 4:00 p.m. on December 24, 2004 shall not be admissible at

the time of trial.

Dated: - | (M WM3

Scott Newar, Attorney for Plaintiffs
Marilyn Murphy and Martin G. McDaniel

Dated: /g//‘f/O\L ‘ m SVM }’Z\/
C “ Monica Schulz Pec , Attorney for
Defendant GalleryfMgdel Homes, Inc.

d/b/a Gallery Furnitire
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for production and disclosures under Rules 26(a)(1) and 26(a)(2) of the Federal Rules of Civil
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Procedure.

2. Plaintiffs and Defendant agree that this agreement does not apply to any
disclosures, information and/or responses that may be required pursuant to a Court order with
respect to Defendant’s Motion to Compel.

3. Plaintiffs and Defendant agree that any supplemental disclosures, information,

and/or responses not timely supplemented by 4:00 p.m. o

ecember 24, 2004 shall not be

admissible at the time of trial.

Dated: ly l/ ) L/ i 4/ //// ,f,;:-/
[ 17 |

' ‘( §é’o’1;Ngwar, Attorney for Plaintiffs
('} Marilyn Murphy and Mertin G. McDaniel

/

Dated: . e

Monica Schulz Peckham, Attomney for
Defendant Gallery Model Homes, Inc.
d/v/a Gallery Furniture
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Martin G. McDaniel 01/12/02 | INFLATION 2001

T Year CPlI REPORTED ANNUALIZED ADJUSTED AGE
1999| 166.6] 48,006.16 48,006.16 | 51,031.76 56.9
2000] 17221 54,905.69 5490569 | 56,468.05 579
2001 1771 46,245.77 46,245.77 | 46,245.77 58.9
2002 179.9( 21,924.37 21,924.37 59.9
2003| 184.0f 21,924.37 21,924 .37 60.9
2004 190.0 61.9
2005( 196.5 i 62.9

AVG| 38,601.27 38,601.27 | 51,248.53
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